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U.S.S. VINCENNES (CG 49) SHOOTDOWN OF IRAN AIR FLIGHT #655:
A COMPREHENSIVE ANALYSIS OF LEGAL ISSUES PRESENTED BY THE
CASE CONCERNING THE AERIAL INCIDENT OF 3 JULY 1988 (ISLAMIC

REPUBLIC OF IRAN v. UNITED STATES OF AMLERICA)

I. INTRODUCTION

On 3 July 1988 the U.S.S. VINCENNES (CG 49)
(hereinafter VINCENNES), operating in the Southern Persian
Gulf, shot down an unarmed civilian airliner, 1Iran Air
Flight #655, with two surface-to-air missiles. The 290
passengers and crew onboard the airbus were killed.
Following the incident, major investigations convened by the
United States Navy and the International Civil Aviation
Organization (hereinafter ICAO) revealed the aircraft was
proceeding in regularly scheduled commercial transit when
the crew of the American warship perceived the incoming
contact to be hostile and responded with deadly force.l
These formal inguiries concluded the downing of the aircraft
was due to reasonable mistake in the identification of the
incoming contact caused by the compression of time, the "fog
of war" atmosphere created by a contemporaneous surface
engagement with 1Iranian gunboats, and a psychological
phenomena termed “scenario fulfillment".2 While numerous
recommendations were implemented by ICAO to reduce the
potential for similar incidents, no sanctions were imposed
on the United States or the naval personrel involved, noc

was the use of force assessed to be illegal wunder




international law. Dissatisfied with this outcome and
convinced material facts had been intentionally
misrepresented by ICAO and the United States, Iran filed a
case in the International Court of Justice (hereinafter ICJ)
on 17 May 1989 alleging the American missile cruiser
committed an international crime wunder conventidnal and
customary international law.3 Iran requests the ICJ condemn
the United States and direct the payment of compensation.

Iran's Application and Memorial filed with the ICJ
rests jurisdictionally on Article 36(1) >f the Statute of
the International Court of Justice which permits the Court
to review "treaties and conventions in force." Iran invckes
the compromissory clause from three mutual conventions to
satisfy this requirement: the Chicago Convention of 1944,
the Montreal Convention of 1971, and the Treaty of Amity
between the United States and Iran of 1955. The United
States has entered preliminary objections to the
jurisdiction of the ICJ and the case will be docketed for
initial proceedings in 1992.4

The VINCENNES case presents an interesting casestudy in
the legal and political issues which surround international
disputes involving national security matters and the use of
force in peacetime. First, while history contains examples
of the downing of commercial aircraft with significant
fatalities, the only previous effort to place an aerial
downing before the Court failed for want of jurisdiction.

Accordingly, there are no authoritative international legal



rulings to consult and applicable legal principles must be
distilled from state practice. Second, the case calls for a
determination of the reach of "long-arm" compromissory
clauses common to bilateral and multilateral treaties. The
steady decline of contentious case referrals to the ICJ
noted in the past two decades under the optional provisions
of Article 36(2) means compromissory clauses common to many
international conventions could, if given broad effect, gain
increased importance as the primary generator of
international 1legal <cases. Third, the aerial incident
presents substantive problems in the Jlaws of neutrality,
aerial and surface warfare, and the scope of the inherent
right of self-defense in peacetime. Finally, the form and
amount of compensation due a victimized state has never been
settled. The practice of those nations responsible for
aerial downings have run the spectrum from the payment of
immediate compensation as a matter cf legal obligation, to
payments dubbed "ex gratia" in order to avoid admission of
an international legal wrong, to the complete refusal to pay
any remunerations to the victimized state or its citizens.
The .method of analysis adopted for purposes of this
paper will be to breakdown the Aerial Case into three parts;
jurisdiction, merits, and compensation issues. In so doing
it will be necessary to discuss background events in the
Persian Gulf which set the stage for the downing of the
airbus, the facts of the missile attack, and international

practices which have evolved from previous aerial and



”ﬁaritime incidents involving attacks on unsuspecting
airliners and ships. Juridical principles derived from this
review will then be used to test Iran's claim and forecast
how the ICJ may resolve the Aerial Case.

My thesis is that the 1ICJ will determine that the
compromissory clause of the Treaty of Amity Between Iran and
the United States provides international jurisdiction over
the Aerial Case. The World Court will then proceed to the
merits of the shootdown of Iran Air Flight #655 and find
that the VINCENNES acted in self-defense pursuant to Article
Sl of the U.N, Charter. My analysis will conclude with a
review of the issues surrounding compensation and recommend
that an international political organ such as ICAO create a
mandatory system for determining appropriate compensation

for the unfortunate victims of aerial downings.
II. FACTUAL ANALYSIS OF THE AERIAL INCIDENT OF 3 JULY 1988

A. BACKGROUND EVENTS IN THE PERSIAN GULF

An exhaustive review of the eight year Iran-Iraq War is
1"necescary in analyzing the actions of VINCENNES on 3 July
1988. However, an appreciaticn of the frequency, flavor,
and momentum of the hostilities in the Persian Gulf is
reguired because aerial incidents are fact specific, and the
perceived circumstances of each encounter largely defines
the political response of the international community.

Customary international law is created through the process




of state practice and response, and in deciphering aerial
incidents this eguates to concentrating on; 1l) victim state
protests, 2) aggressor state replies, 3) the reaction of
international political forums such as the United Nations
Security Council and the ICAO Council, and 4) the amount and
form of compensation which is offerred to the victimized
state,

The Gulf War began in 1980 when Iraq invaded Iran for
the apparent purpose of territorial acquisition. The
initial fighting included massive air and land campaigns
fought predominantly on and over Iranian territory. The
conflict turned seaward in 1983 for two reasons. First,
Irag acquired EXOCET missiles from France which gave them a
new and credible ship attack capability for their superior
air forces.5 Anti-shipping attacks were subsequently
launched by Irag against Iranian oil tankers transiting the
Persian Gulf in an effort to cut-off the large amount of
revenue gained from the sale of Iranian oil on world
markets. Second, Iran conversely sought to stem the large
quantity of war munitions and supplies which were reaching
Irag through seaborne commerce. Iran threatened closure of
the Straits of Hormuz in order to effectuate this embargo,
and when verbal warnings were ignored the Islamic Republic
employed small gunboats (Boghammers and Boston Whalers) to
harrass merchant shipping.6 Iran did not 1limit their
operations to Iragi targets of opportunity or ships bound

solely for 1Irag, and were indiscriminate in firing on



neutral ships of all nationalities innocently navigating the
Gulf.7 These high speed gunboats operated from ports near
the approaches to the Straits of Hormuz, and were equipped
with machine guns, rocket thrown grenades, and small arms.8

Along with standing up this gunboat fleet, 1Iran
covertly released free floating mines into the Persian Gulf
and constructed SILKWORM missile launching sites to strike
ships entering or departing the Gulf through the Straits of

9 Iran also

Hormuz at distances in excess of fifty miles.
used its air force to conduct military operations against
neutral shipping. As a result of these arbitrary and
aggressive military actions, the Persian Gulf became a
perilous region for unarmed oilers and merchants causing
major international shipping companies to hold their tankers
at anchor rather than risk destr.-~tion o1 ship and cargo.
With the stakes for an international community dependent on
Middle East o0il now implicated, the United States and other
maritime powers deployed additional warships and
mine-sweepers toc the Gulf in an effort to halt the
indiscriminate attacks and bring stabilicy to the region.lo
The United States took the additional steps of reflagging
Kuwaiti Silers and assigning naval escorts to all tanker
convoys navigating through the Persian Gulf.ll

Despite these efforts to retard Iranian aggression, the
number of attacks against neutral shipping in the Gulf

12

continued to rise in 1987. These expanded operations

culminated in the apparent mistaken attack by an 1Iragi




aircraft on U.S.S. STARK (FFG 31) (hereinafter STARK) with
the subsequent loss of 37 American sailors.l3 Additionally,
Irani gunboats attacked American owned merchants with
machine gun fire, the reflagged Bridgeton hit a mine while
under destroyer escort, the reflagged Sea 1Isle City was
attacked with SILKWORM missiles launched from 1Iranian
territory, and U.S. naval helicopters were frequently fired
upon by Irani forces.14 In reprisal for these latter events
the United States attacked and destroyed the Iranian owned
Rostam Oil Platform.15 On July 20, 1987 the U.N. Security
Council unanimously adopted Res.lution 598 which demanded an
immediate ceasefire, cessation of all hostilities, and
withdrawl of all Iranian and Iragi forces to internationally

recognized borders.16 The Resolution was promptly accepted

by Iraq, but Iran refused to comply with the declaration.17

In 1988 the situation between Iran and the United
States continued to deteriorate. 1In April, U.S.S. SAMUEL B.
ROBERTS (FFG 58) was struck and severely damaged by a free
floating contact mine in international waters.18 As further
reorisal, the United States attacked the Iranian Sirri and
Sasson Oil Production Facilities and sarnk three Iranian

19

vessels. An JIranian F-4 scrambled from the Bandar Abbas

airfield during this engagement in an attempt to conduct an
aerial attack on an American cruiser lccated in the area.20
This ship, U.S.S. WAINWRIGHT (CG 33), responded by launching

a missile at the Iranian F-4 when the aircraft failed to

answer repeated warnings and continued to close the ship at
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high speed. (This exchange occurred in the same geographic
area which VINCENNES was operating in when it fired on the
airbus.) During this period an Iranian ship, the IRAN AJAR,
was also attacked and captured by U.S. military forces while
sowing mines 1in international waters.21 The hostilities
outlined 1in this abbreviated recital of events set the
backdrop for the incident of 3 July 1988, and show in
particular that:

1) Iran exceeded traditional belligerent rights in the
methods utilized to conduct maritime operations in
the Gulf War and ignored U.N. Security Council
Resolutions directing them to cease hostilities;

2) These illegal acts trigcered a U.S. build-up of
naval forces in the region with substantial
armament and capabilities;

3) Hostilities between the U. S. and Iran became more
frequent and the rhetoric more virulent with each
incident; and

4) The United States progressed from a policy of
neutrality toward Iran to one of "nonbelligerency",
a posture which did not seek direct combat with
Iranian force but permitted returring fire or
committing acts of reprisal if American forces were

provoked or attacked by hostile gunboats.

B. SHOOTDOWN OF IRAN AIR FLIGHT #655

As the above illustirates, the situation in the P-rsian




Gulf was one of confrontation betwesen U.S. naval vessels
attempting to protect neutral shipping, and Iranian military
units seeking to interdict this shipping using tactics which
appear inconsistent with the U.N. Charter and 1laws of
warfare enshrined in the Hague Conventions of 1907. On the
morning of 3 July 1988 tensions were escalated by a broad
pattern of Iranian attacks on neutral merchants during the
previous two days, and intelligence reports suggesting an
Iranian strike against American forces was likely during the

th  poliday period.?? At 0300 the U.S.S. ELMER

July ¢
MONTGOMERY (FF 1082) observed approximately thirteen Iranian
gunboats position themselves for an attack on a Pakistani
merchant steaming in international waters just beyond Iran's
territorial sea. Following a request for assistance from
the unarmed merchant, VINCENNES was directed to the area and
placed in command of the two American warships. VINCENNES
iaunched a helicopter for investigatory purposes which was
subsequentliy fired on by the Irani gunboats.23 VINCENNES
closed the position of the helicopter and small boats, and
attacked and sank two Irani craft with naval gunfire at 0643
when these gunboats were judged to have displayed hostile
intent toward VINCENNES.24 During the course of the surface

engagement VINCENNES manuevered into the territorial sea of

Iran.25

As this surface confrontation progressed Iran Air

Flight #655 took off from Bandar Abbas Airfield for a

routine commercial flight across the Persian Gulf to Dubai.




- departure time. (There was no communication system in place

to notify warships when commercial airliners were not on
schedule, and the delay experienced by Iran Air Flight #655
dispels the popular myth that VINCENNES could have readily
identified the contact if local commercial air schedules had
fonly been checked.) The airbus ascended normally within its
assigned air corridor apparently unaware of the ongoing
naval engagement below.26 The airbus was piloted by an
experienced crew and sgquawked its assigned IFF mode III code

6760.27

(The proper broadcasting of coded commercial
aircraft identifying data by the Iranian airbus debunks a
second myth that the aircraft was masking its identity or
impersonating a military fighter.) Personnel on VINCENNES
first detected this air contact at 0647 to the north at 47
nautical miles (hereinafter NM) moving toward the ship on a
constant bearing and decreasing range.28 VINCENNES issned
seven voice warnings on the military air distress frequency
(243.0mhz) and three on the international air distress
network (121.5mhz) which warned the aircraft, identified
then as an F-1l4, to stay clear of the warship and requested
the aircraft's identity and purpose.29 (Subsequent
investigation revealed Iranian commercial aircraft were not
monitoring the military distress fregquency.) Personnel on

VINCENNES estimated the incoming contact was a military

fighter jet in an attack profile and requested and received

- 10 -
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permission from higher authority toc engage the aircraft if
it closed within 20 NM of the ship.3o As warnings continued
without response, the Captain of VINCENNES made the decision
to fire on the incoming aircraft at 0653 with two
surface-to-air missiles. The missiles intercepted Iran Air
.Plight #655 over the territorial airspace of Iran at a range
of 8 NM from VINCENNES.31 The blast destroyed the aircraft
and kiiled all personnel onboard, and the wreckage was
subsequently discovered in Iranian internal waters. The
black box which recorded key aeronautical data about the
abruptly interrupted seven minute flight has never been
located. The dead consisted of 290 personnel from six

different nations.32

C. AFTERMATH OF THE SHOOTDOWN

The first announcement of the shootdown by the United
States proved the adage it is unwise to place credence in
initial battle reports. The Chairman of the Joint Chiefs of
staff, Admiral William Crowe, hastily reported from the
Pentagon that the 1Iranian airliner was outside its
prescribed air corridor, descending toward VINCENNES at
increased speed in an attack profile, squawking a military
IFF code, and ignoring repeated verbal warnings.33 Various
theories were suggested to explain this event: the
possibility an Iranian F-14 was using the civilian airliner

as cover to sneak in on the Aegis cruiser; that Iran Air

Flight #655 was planning a sneak attack on the cruiser or

- 11 -




 6onductin§ia kamikaze suicide mission; or the airliner was
acting in concert with the gunboats in a coordinated air and

surface attack.34

Admiral Crowe stated unegquivocally, and
the United States has never retreated from this point, that
VINCENNES acted in self-defense after determining the ship

35 Admiral

was about to be attaclred by an Iranian F-14.
Crowe also appointed a formal investigation which was
completed on 28 July 1988. The U.S. Navy investigation
concluded VINCENNES did not purposely attack a civilian
airiiner and that in 1light of the circumstances the
Commanding Officer of VINCENNES acted prudently.36

The Government of Iran complained immediately after the
incident to the United Nations and ICAO. The U.N. Security
Council discussed the shootdown on 14 July 1988 where Vice
President Bush reiterated this was an accident caused in
"substantial measure" by Iran's failure to divert a civilian
airliner from a known combat zone.37 Oon 20 July 1988 the
Council wunanimously adopted a resolution which expressed
deep distress over the aerial incident but was silent in
affixing blame or directing the payment of compensation to
1ran.38 While the U.N. Council deliberated in New York, the
ICAO Council convened in Montreal and approved a statement
which expressed condolences to Iran, deplored the use of
weapons against «civilian aircraft, and instituted an
investigation.39 The ICA0 inquiry was completed on 7

November 1988 and generally echoed the conclusions of the

U.S. Navy report. ICAO agreed VINCENNES' evaluation of the

- 12 -~
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contact as hostile was erroneous but reasonable in view of
the external circumstances.40

Immediately after the incident President Reagan
announced the United States would provide voluntary
compensation to the families of the victims of all

nationalities on an ex gratia basis.41

All nations save
Iran accepted this offer, but Iran maintained such payments
were not satisfactory unless compensation was accompanied by
admissions from the United States that the attack was
wrongful and reparations were due as a matter of legal
right.42 When the United States refused to meet this
condition Iraa ended all diplomatic communication over this

matter and went directly to the ICJ in an attempt to gain

legal vindication.

III. HISTORICAL INCIDENTS INVOLVING THE SHOOTDOWN OF

COMMERCIAL AIRCRAFT

A. AERIAL INCIDENTS
The first recorded aerial incident dates back to 1904
when the Russians downed a German balloon which strayed over

its border.43

Since then there have been a number of
reported incidents involving civil and military aircraft
which were either accidentally or intentionally shot down.

Fccusing strictly on incidents involving commercial aircraft

yields the following:




" a) April 29, 1952

b)

c)

ah Aif ff;héeiplgne wgé #téaékédfby‘i
fighters from the Soviet Union and mahaged an
emergency landing in Berlin with two seriously
wounded passengers. The Soviets claimed the plane
intruded into their airspace and refused to land
when directed, but circumstantial evidence suggested é
the plane was within the Berlin air corridor. The

British, American, French, and Allied High

Commissioner for Germany all voiced their outrage

and stated that the attack on an unarmed airliner in

time of peace is contrery to standards of civilized

behavior. The Soviet government refused all ciaims

for compensation.44

July 23, 1954 a Cathay Pacific aircraft on a
scheduled commercial flight was shot down by the
People's Republic of China killing 13, six of which
were U.S. nationals. The world community again
responded with outrage, the Chinese took
responsibility and stated it acted in the mistaken
belief that the aircraft was on a mission of
aggression, and made ex gratia payments to the
British government in an amount equivalent to

nearly one million dollars.45

July 27, 1955 an EL AL Israel Airliner was shot down

by Bulgaria near the Greco-Bulgarian border. All 58

- 14 -




d)

e)

passengers onboard were killed. Evidence showed the

fighters knew the aircraft was a commercial ajircraft

and Bulgaria later admitted it was wrong, expressed

its profound regret, and promised to punish those

responsible. The United States, United Kingdom, and

Israel filed claims in the ICJ but the Court : 1iﬁ[;
ultimately determined it lacked jurisdiction over

Bulgaria. The Bulgarian government offered ex gratia

compensation to the victims.46

February 21, 1373 Israel shot down a Libyan Boeing
727 that flew over the Israeli-occupied Sinai
killing 108 people. Israel contended that
intelligence information suggested the aircraft

was on a hostile mission and that its fighters had
acted in strict compliance with international law.
Israel was condemned by the ICAO Council,
subsequently expressed its profound sorrow, and made
ex gratia compensation in the amount of $30,000 per

victim.47

September 1, 1983 a Soviet fighter shot down Korean
Air Flight 007, killing 269 people, after it strayed
over sensitive Soviet territory. The Soviet Union
claimed the aircraft was engaged in espionage and
ignored repeated warnings to land, but tape

recordings of the pilot's conversation with ground

- 15 -




?éontrol suggested otherwise, ICAO and the U.N.
Vcondemned the Soviet's actions. Recent investigative
reporting by the Soviet newspaper Izvetsia confirms
that no attempt was made tc communicate with the
aircraft on emergency frequencies, tracers were not
fired, and the aircraft did not perform evasion
manuevers. The Soviet press also speculates that
KAL #007 was shot down over international waters and
the black boxes from the aircraft were recovered,
but Soviet authorities are withholding the
information because of its inculpatory nature. At
this point the Soviet government has refused all

claims for compensation.48

These capsulized renditions of the five historical
incidents are valuable to this analysis in that they show
previous downings have occured under widely different
factual circumstances, yet no state has been judicially
chastised by the ICJ despite clear condemnation from
international political organs. The Chicago Convention and
the Montreal Convention have not been utilized to gain
jurisdictional or substantive footing, and no state has
looked to a friendship treaty for additional legal leverage.
While there are occasions when states do not resort to all
conventional or customary remedies available under
international 1law, the mass killing of its nationals is

generally an event which would precipitate the most




aggressive legal and diplomatic response possible. The
Koreans, for example, would have little reason not to invoke
these treaties, if legally relevant, after the Soviets
refused to apologize or even discuss compensation issues.

It is also interesting to compare and contrast factual
aspects of ‘the VINCENNES incident with prior shootdowns.
There are clear similarites between the Chinese use of force
after a mistaken identification during a period of
heightened regional tensions, and the 1Israeli reaction
following ominous intelligence reports. The most obvious
difference, on the other hand, is the Iranian airbus did not
intrude into another state's territory prior to being
attacked, and the VINCENNES was the only attacking force to
be located extra-territorially when force was applied
against a commercial aircraft.

Common to all examples is that no state argued
international law affords the right to down intruding
commercial aircraft. While Israel and the Soviet Union
hinted that they believed their actions were consistent with
international law, each of these nations later backtracked
from this position and attempted to differentiate their
situation on the facts. This is important because it
suggests a customary norm has steadily evolved against the
use of force on commercial aircraft. This evolving norm
gained full international acceptance when codified by the
Montreal Protocal of 1986, which amends Article 3 of the

Chicago Convention with new language recognizing that every

- 17 -




*atait; mﬁst-‘re:fzréiri frzm fesorting to i:he use 'otvrweapons

against civil aircraft in flight.49

B. MARITIME INCIDENTS
To complete the historical picture three other
;_maritime accidents involving the United sStates as the

victimized nation warrant consideration:

f) 11 December 1937 U.S.S. PANAY (PR 5) was mistaken as
a Chinese troopship and attacked by Japanese
aircraft while anchored in the Yangtze River. This
event marked the first time a U.S. Navy ship was
sunk by a hostile force. Japan's gquick apology and
reparations in the amount of $2.2 million were

accepted by the United States.50

g) 8 June 1967 U.S.S. LIBERTY (AGER 5) was attacked
while patrolling in the eastern Mediterranean Sea by
Israeli aircraft. The incident occurred at the
height of hostilities in the 1967 Arab-Israeli War
and many writers have theorized the ship was
deliberately attacked in order to prevent
interception of communications intelligence which
would have forewarned the United States of Israel's
plan to invade the Golan Heights. Israel offered an
apology and paid nearly $10 million in

compensation. Although the United States accepted

- 18 -

[T

ek llh‘h E



this payment, it did so while maintaining

compensation was legally required.Sl

h) 17 May 1987 U.S.S. Stark (FFG 31) was attacked by an
Iragi Mirage while on patrol in the central Persian
- Gulf as discussed supra. 1Iraq formally accepted
responsibility for the attack, expressed profound
regret for "the unintentional incident", and paid
approximately $37 million in reparations. Again the
United States accepted the compensation but insisted

the payments were legally required.52

These latter examples contain many of the similarities
previously noted. All three ships were operating in or near
@ regional combat zone in which the United States was a
declared neutral. The mission of each ship was to protect
U.S. interests, and the official explanation by the
attacking nation was "mistaken identity." The nations which
launched the attacks quickly expressed deep regrets, made
formal diplomatic apologies, and backed this wup with
adequate and effective compensation. No state argued
international law insulated the attacking state from
responsibility to pay damages even though the incidents
occurred during periods of hostilities and were accidental.
The United States and the international community accepted
this method of resolution as 1legally and politically

sufficient, although disagreement remains over whether the

- 19 -
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matter of legal right. This state practice may suggest a
further feature of the evolving customary law includes the
mandatory payment of some form of compensation to the

victimized state.

IV. JURISDICTIONAL ISSUES

A. THE CHICAGO CONVENTION OF 1944

Multilateral conventions are the primary source of air
law and the most definitive and widely ratified aviaticn
treaty is the Chicago Convention of 1944.53 The first
meeting was attended by representatives of more than fifty
states who were invited by the United States to join with it
in establishing a comprehensive 1legal framework for
international civil aviation after the Second World War.54
Three fundamental principles emerged from the conference and
formed the foundation of the treaty; 1l)the exclusive
sovereignty over state airspace, 2)the equality of
commercial opportunity, and 3)the development of safe,
orderly, .and efficient civil aviation. The text of the
convention is divided into four major parts which cover air
navigation, the organization and structure of ICAO, air
transport and dispute settlement. It is a provision within
this final part, specifically Article 84, which 1Iran

contends gives the ICJ jurisdiction over the VINCENNES

aerial incident. The text of the article reads:

- 20 -




1f any disagreement between two contracting States
relating to the interpretation or application...cannot
be settled by negotiation, it shall, on application of
any State concerned in the disagreement, be decided by
the Council. No member of the Council shall vote in the
consideration by the Council of any dispute to which
it is a party. Any contracting State may...appeal from
the decision from the decision of the Council to an ad
hoc tribunal...or to the Permanent Court of
International Justice.
The elements regquired to enable the Council to address
a complaint wunder Article 84 are: 1l)a disagreement;
2)arising over the "interpretation" or "application" of the
convention; 23)which cannot be resolved by negotiation. An
appeal from the decision of the Council made pursuant to
this dispute settlement process is possible either to an ad
hoc arbitral tribunal or the ICJ. Article 84 is a typical
compromissory clause with standard boilerplate language, and
the United States 1is a party to at 1least forty such
agreements consenting to the jurisdiction of the ICJ.55
Some multilateral treaties such as the Convention Against
Torture And Other Cruel, Inhuman or Degrading Treatment or
Punishment of 1984 makes the compromissory clause, complete
with referral to the ICJ, opticnal with a requirement for a
specific declaration accepting the settlement provision. But
Article 84 of the Chicago Convention 1is not similarly
optional, and the U.S. and 1Iran became bound by the
compromissory provision when they ratified the treaty.
The procedural mechanisms created in Article 8! for the

settlement of international aviation disputes have been

invoked on very few occasions. Professor Buergenthal
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